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MAKING OF THE JAPANESE CONSTITUTION 


by Kenzo Takayanagi 
Professor Emeritus of Tokyo University 


The procedural aspect of the making of the present Constitution 
is simple enough. The Japanese Government drafted a Constitution 
Revision Bill in March 1946. In conformity with the established 
practice under the old Constitution, the bill was first submitted 
to the Privy Council and approved without amendment by that body 
on June 3, 1946. 


Then it was introduced in the House of Representatives at its 
extraordinary session convened on June 20, the House having been 
newly constituted by a general election held on April 10. The 
House deliberated on the bill from June 25 to August 24, and passed 
it with certain amendments by a vote of 421 to 8, the opposition 
consisting mainly of Communist members. 


Then the bill went to the House of Peers, which had also been 
newly constituted by the appointment of new members resulting from 
the purge of a large number of old members. On Oct. 6 the House 
approved the bill with a few amendments by an overwhelming majority. 


The Author is a graduate from the Law Department of the Tokyo 
Imperial University. He is Professor Emeritus of Tokyo University. 
In 1949 he became the president of Seikei University, Tokyo. He is 
a noted authority in Japan on Anglo-American jurisprudence and 
Japanese Constitutional law. 











The bill was returned to the Privy Council for final examin- 
ation. After its passage by the Privy Council, the Emperor granted 
sanction. The new Constitution was promulgated on Nov. 3 and came 
into operation on May 3, 1947, six months after its promulgation. 


Everybody knew that the above proceedings were conducted 
under the. Supreme Commander Allied Power supervision. As a newly 
appointed member, I participated in the deliberation of the bill 
in the House of Peers. I was entirely in the dark at the time as 
to the exact relations between SCAP and the Japanese Government 
regarding the drafting of the Government bill. It was, of course, 
unusual that it should be accompanied by an English translation. 


The bill itself clearly indicated that it was first drafted 
by American Lawyers, because it contained many provisions and terms 
which were familiar to common law lawyers but strange and unintelli- 
gible to ordinary Japanese lawyers trained in the civil law traditions. 
As I studied Anglo-American law at Harvard, I could understand 
those provisions and legal terms much better than my colleagues in 
the House. My impression then was that the phraseology of the bill 
smacked of translation and left a great deal to be desired, but 
that its general principles were simply those of a liberal-democratic 
constitution, which, on the whole, would be salutary as a basis for 
building up New Japan. 


It became clear especially after the official publication of 
"Political Reorientation of Japan" by the American Government that 
the first draft was made at the Political Section and handed over 
to the Japanese Government to serve as a model for the Japanese 
Government Draft. This is certainly a procedure which is unusual 
in the making of a national constitution. In the case of Italy 
and West Germany, where the constitution making was effected also 
under the Allied supervision, no similar procedure was taken and 
the draft was prepared from the outset by Italian and German jurists 
respectively. 


The question of alien authorship was referred to by a few 
members in the Japanese House of Peers, especially by Professor 
Shigeru Nambara, who expressly questioned the wisdom of Gen. 
MacArthur in adopting such a procedure. It seems that in 1946 
some members of the Far Eastern Commission expressed skepticism 
as to whether the draft was really based on the free will of the 
Japanese people. 


After independence, this was taken up in Japan by a revision- 
ist group who argued that since the new constitution was forced 
upon Japan by the occupation, it should be wholly rewritten. This, 
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again, gave rise to adverse criticism by some American political 
scientists, e.g. by Prof. Quigley in his "New Japan" and by Prof. 
Ward in his learned paper, entitled "The Origins of the Present 
Constitution of Japan", published in the American Political Science 
Review. 


The terms of reference laid down by an act of Diet to the 
Commission on the Constitution, of which I am now serving as 
chairman, are to investigate various problems related to the Con- 
stitution and to report the results of such investigation to the 
Cabinet and through the Cabinet to the Diet. Although the com- 
mission is administratively placed under the Cabinet, its policies 
and procedure are decided entirely in an autonomous way and are 
beyond the control of the Cabinet. The nature of the task entrust- 
ed to the commission requires that its deliberations be not affect- 
ed by the policy of any particular Cabinet or of any political 
party. 


We have divided our work into three parts: 


1. A historical study of the making of the Constitution from 
the Potsdam Declaration to the enactment of the constitution. 


2. A sociological study of the actual operations of the 
Constitution during the past years in the political, economic and 
social fields. 


3. An investigation as to whether there is any need for 
revising the text of the Constitution in the light of its actual 
operations. 


We are now in the second stage and it is expected that it will 
at least take three more years before we can finish the task 
assigned to us. 


It is solely in connection with the historical study of the 
Constitution that three members of our commission and a member 
of the secretariat went to the United States and conducted an 
investigation there. What took place after the Government bill 
was drafted can be easily known from Japanese sources alone and 
required no collaboration of the American side. 


After studying American printed materials supplemented by 
the testimony of a number of witnesses who had dealings with SCAP, 
we could obtain a general picture of what took place behind the 
stage, but there remained many points on which clarification was 
desirable. Moreover, many surmises have been made which might be 
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erroneous and must be verified and revised by the testimony of 
American participants in the making of our Constitution in various 
stages. 


We met some 20 Americans and corresponded with some six 
persons. Most of them understood the nature of our inquiry and 
told us very frankly about things which they knew personally. 

At first, through the imperfect state of the correspondence 

between the Japanese Embassy and Gen. Whitney, misunderstandings 
were created and we were informed on arrival at Washington that 
Gen. MacArthur refused an interview with us. Then I made the 
beneficial use of the U.S. post. I wrote to the General explaining 
the object of our visit. Misunderstandings were dispelled. He 
modified his attitude and collaborated with us by answering by 


letter a number of questions put to him. Gen. Whitney followed 
suit. 


There were some 50 queries contained in the questionnaire 
prepared in Tokyo on which we desired clarification, and the 
response to those queries was quite satisfactory. The results of 
our investigation were already fully reported to our commission. 
I have no time at present to elaborate on them. I shall only 
touch on a few of our findings with some personal comments. 


1. We were told that it was the intention of the draftsmen 
of the Potsdam Declaration that it provided for conditional 
surrender by the Japanese Government, not unconditional surrender 
as is often supposed, the terms being laid down in the declaration 
itself. The declaration implied the necessity of a revision of 
the Meiji Constitution along more peaceful and democratic lines. 
The question of the ultimate form of government such as whether 
the Emperor system was to be preserved or not was to be decided 
by the free will of the Japanese people. 


But freedom to retain the system was not absolute as was 
supposed in some quarters in Japan, but subject to the Potsdam 
Declaration. Gen. MacArthur, as the Supreme Commander of the 
Allied Powers, was legally in a position to make an order, if 
necessary, to enforce such revision of the Meiji Constitution, 
as might be in accord with the terms of the Potsdam Declaration. 


2. This was the legal position, as the U. S. Government 
understood it, under the Instrument of Surrender which incorporated 
the Declaration. It was, however, the policy of the American home 
Government that the constitutional revision necessitated by the 
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Potsdam Declaration should not be imposed but be effected by the 
Japanese voluntarily. That was the way to ensure the permanency 
and effectiveness of such revision. 


This policy is clearly stated in an important document called 
SWNCC 228 which was decided on Jan. Ts 1947 and forwarded to Gen. 
MacArthur on Jan. 11, but it seems that it was a policy decided 
much earlier, SCAP followed that policy, and was until the beginning 
of February 1946, on tiptoe of expectation that the Japanese Govern- 
ment might present such a draft. 


Finding that the so-called Matsumoto Draft was such that it 
would not be approved either by the American Government or by the 
Far Eastern Commission, Gen. MacArthur ordered the Political 
Section to make a draft which was to serve as a model, and it 
was delivered to the representatives of the Japanese Government on 
Feb. 13 at the Foreign Minister's official residence. This 
extraordinary step was taken without the knowledge of the American 
home government. The surmise made by some that that model draft 
must have been drawn up in Washington is all wrong. 


If the Supreme Commander had ordered the Japanese Government 
to adopt the draft, he would have acted contrary to an internation- 
al agreement establishing the Far Eastern Commission concluded at 
Moscow in December 1945. But SCAP merely desired that the Japanese 
Government prepare a Government draft similar in fundamental 
principles and basic forms to the draft presented. It was to be 
a suggestion and advice within the powers of the Supreme Commander. 
He was still following the policy of the home Government. He did 
not contravene the Moscow Agreement. 


But what was Gen. MacArthur's motive for taking such hasty 
action in relation to the making of the Constitution, which later 
gave rise to so much criticism? Let me quote MacArthur's own 
statement in this regard, made in answer to one of my queries. 


"Its old Constitution, relatively liberal and wholesome in 
many respects had been so warped in interpretation and so deprecated 
in public opinion by the results of the war, that a new charter was 
immediately imperative if the structure of Japanese self government 
was to be sustained. The choice was alien military government 
or autonomous civil government. The pressure for the former by 
many of the Allied nations was intense, accompanied by many 
drastic concepts designed to fracture the Japanese nation. My 
fixed determination and purpose was to avoid such violent dis- 
crimination and to reconstruct Japan's sovereignty along modern 
and liberal lines as soon as practicable. Had the Japanese 











people, the Japanese Emperor and the Japanese Government not 
supported me as they did, the results would have been catastrophic." 


Gen. Whitney in his letter to me also says: 


"General MacArthur at the time was under strong pressure by 
some of the Allied governments to pursue a much harsher - even 
brutal - course in the administration of the occupation. Some even 
demanded the trial of the Emperor as a major war criminal." 


He also stated: ". . . this critical situation was well-known 
to Baron Shidehara and Mr. Yoshida, his then Foreign Minister, 
whose cooperation with the Supreme Commander in his effort to 
protect the Japanese was magnificent." 


Now, very few Japanese realize such an international atmos- 
phere, as stated by Gen. MacArthur, has had any bearing on the 
making of the present Japanese Constitution. It seems to me to 
be extremely unfair to Gen. MacArthur and the Japanese statesmen 
who closely collaborated with him to evaluate the General's action 
taken in February 1946 without taking account of that critical 
international situation. There is much in the dictum of a young 
American scholar, Prof. MacNelly, that the present Japanese 
Constitution is "a child of the Cold War." The surmise that it 
was the intention of SCAP to impose an American type of constitution 
is wrong. It loses sight of the Allied Pressure on SCAP. 
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3. According to Dr. Joji Matsumoto's statement at the 
Constitution Investigation Committee of the Liberal Party, Gen. 
Whitney said that in case the Japanese Government did not follow 
his suggestion the person of the Emperor could not be guaranteed. 
Dr. Matsumoto interpreted this as implying that if the Japanese 
Government did not follow his suggestion, the Emperor would be 
tried before the International Tribunal. 





This statement by the eminent jurist gave the widespread 
but erroneous impression that the MacArthur Draft was imposed upon 
the Japanese Government with threats to the safety of the Imperial 
person. We found, however, after due scrutiny of evidence that 
this was a total misunderstanding on the part of Dr. Matsumoto. 
Gen. Whitney was merely explaining the severe international 
atmosphere then prevailing. 


4. It seems clear that the decision of the Far Eastern 
Commission which was the highest policy making body regarding 
the occupation of Japan, including the revision of the Constitution, 
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to hold its first session on February 26 made Gen. Mac Arthur 
adopt the prompt action mentioned above. There was much dis- 
cussion at its meetings on the Japanese Constitution but its 
deliberations had almost no influence on our present Constitution. 
No motion was made for a resolution approving the Japanese Govern- 
ment Draft, lest it may be vetoed by one of the big Four. 


A resolution was adopted that the new Constitution be review- 
ed by the Japanese Diet after the lapse of one year. The Japanese 
Government was informed of this but took no action. The Far 
Eastern Commission had been confronted with a fait accompli by 
the highly political action of the Supreme Commander. 


5. SWNCC 224 contains the views of the American home 
Government as to what sort of revision is needed for implement- 
ing the Potsdam Declaration. This document was forwarded to 
Gen. MacArthur not by way of a directive but "for information”. 
MacArthur, when he ordered the Political Section to prepare the 
draft, delivered his own notes, in which he made two major political 
decisions not appearing in SWNCC 228. The first concerns the 
Emperor system. SWNCC 228 is in an alternative form: to encourage 
the abolition of the Emperor system or its retention under conditions 
specified therein. MacArthur's notes say: The Emperor is at the 
Head of the State. 


According to documentary evidence so far available to us, 
this is the first time the policy of retaining the Emperor system 
is enunciated, although it may well be that the General followed 
the policy of the home Government. 


General MacArthur says in his letter to me: "The preserva- 
tion of the Emperor system was my fixed purpose. It was inherent 
and integral to Japanese political and cultural survival. The 
vicious efforts to destroy the person of the Emperor and thereby 
abolish the system became one of the most dangerous menaces that 
threatened the successful rehabilitation of the nation." 


6. SWNCC 228 does not contain anything like Article 9 of 
the present Constitution. It appears for the first time ir 
MacArthur's notes. To my query on Article 9, MacArthur replied: 


"Nothing in Article 9 prevents any and all necessary steps 
for the preservation of the safety of the nation. I stated this 
at the time of the adoption of the Constitution and later rec- 
ommended a Defense Force be organized of 10 divisions with 
corresponding elements of the sea and air forces. The article 
was aimed entirely at foreign aggression and was to give 
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spiritual leadership to the world. It will stand everlastingly 
as a monument to the foresight, the statesmanship and wisdom of the 
Prime Minister.” 


To my query as to whether Shidehara proposed that when the 
new Constitution was to be drafted it contain an article renouncing 
war and the maintenance of the armed forces, General MacArthur 
responds: 


"The suggestion to put an article in the Constitution out- 
lawing war was made by Prime Minister Shidehara. He said that 
he sought the interview with me with reference to the Constitution 
with some trepidation as he was uncertain as to what my attitude 
would be on such a clause in the Constitution because of my training 
as a professional soldier. I was astonished at his proposal, 
but when I assured him of my complete support, his relief was 
very evident and very moving.” 


It seems certain that General MacArthur and Baron Shidehara 
were talking about the shape of things which ought to come in the 
world at large. Article 9 of the Japanese should serve as a 
model for the future constitution of every country in the world. 
Otherwise mankind might perish in this atomic era. In this sense 
Article 9, as Gen. MacArthur says, was intended to give spiritual 
leadership to the world. 


From evidence recently made available, it seems also probable 
that the General and the Prime Minister intended Article 9 to 
serve as a political manifesto in the strongest terms to express 
the will to peace of the Japanese people. Such a manifesto was 
necessary to save the Emperor system which was foremost in 
Shidehara's mind and was supported by the General. Some of the 
Allies were opposing the preservation of the system, regarding 
Emperorship as the root of Japanese militarism and some were 
advocating the trial of the Emperor. 


MacArthur's notes were worded in the strongest possible 
terms: 


"War as a sovereign right of the nation is abolished. Japan 
renounces it as an instrumentality for settling its disputes and 
even for preserving its own security." 


This, according to Gen. Whitney, was "a rough outline noted 
by MacArthur after his conversation with Shidehara." 


In the draft presented to the Japanese Government the phrase 
"even for preserving its own security" was deleted. 
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Although the lawyers in the Political Section had to follow an 
order from Gen. MacArthur, they were skeptical, we were told, of 
a constitutional provision which prohibited the maintenance of 
armed forces even for self-defense. Perhaps they did not fully 
realize its spiritual or political objective: that it was intended 
to give a spiritual leadership to the world or that it was to 
serve as a political manifesto addressed to the suspicious Allied 
nations. They looked at the Article solely as constitutional 
lawyers. 


In their negotiation with the Japanese representatives, there- 
fore, they assumed a very flexible attitude and accepted every 
proposal for amendment from the Japanese side. Again, when later 
so-called Ashida amendment at the House of Representative came in, 
they approved it, apparently fully aware that the amended article 
was suceptible of an interpretation that Japan could have armed 
forces for defensive purposes. Dr. Hitoshi Ashida says that that 
was the real object of his amendment, but he was unaware that SCAP 
OK'd it with full knowledge of his intention. 


So MacArthur was telling the truth, so it seems to me, when 
he said, "Nothing in Article 9 prevents any and all necessary 
steps of safety of the nation. I stated this at the time of the 
adoption of the Constitution." But why did he put in his own notes 
the phrase "even for preserving its own security"? The international 
aspect was apparently foremost in his mind, and he used the strongest 
and more or less rhetorical expression for that purpose. He knew 
that if taken literally it would lead to absurdity and gave his 
assent to later amendments made by the Political Section and later 
by the Japanese Diet. 


It seems, however, that SCAP did not tell the Japanese Govern- 
ment that the article did not preclude armed forces for defense 
purposes. To have done so would in no small measure have deprived 
Article 9 of its value in giving spiritual leadership to the world 
or its value as a political manifesto. So Mr. Tokujiro Kanamori, 
the chief exponent of the Bill at the Diet, explained that although 
Japan had a right of defense in international law, she could not 
maintain armed forces even for self-defense under Article 9. 


Kanamori's explanation at the Diet influenced a majority of 
academic commentators on Article 9. It became, so to speak, the 
opinino communis doctorum, though it might well be that it was 
communis error doctorum. As a matter of fact, the defense forces 
became a reality. The academic legal interpretation has more 
weight here than in Anglo-Saxon countries, and the Government had 
to pretend to pay homage to it and resort to all sorts of fictitious 
arguments to answer charges of unconstitutionality. 
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Article 9 became the bone of contention in the political 
struggle between the Conservatives and the Socialists, the latter 
utilizing Article 9 to attack and discredit the Conservative 
Government for disregarding the Constitution. All this, however, 
belongs to the operations of the Constitution and goes beyond my 
current subject - the making of the Japanese Constitution. 


May I draw your attention to the fact that the above findings 
are merely provisional, and are to be subject to corrections in case 
new evidence appears. 


Our investigation in American was purely scientific and 
academic. There was nothing political. Our investigation, how- 
ever, resulted in the explosion of a number of erroneous and harm- 
ful surmises. Incidentally, therefore, it contributed through the 
removal of misunderstandings to the abiding amity between the 
American and the Japanese nations. 


* 
* * 
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Military Jurisdiction of Civilians 


An article in the July issue of JAG Bulletin (Evolution of 
the Toth Doctrine) discussed certain cases then pending before the 
United States Supreme Court involving the question of peacetime 
jurisdiction of courts-martial over civilians under Article 2(11) 
of the Uniform Code of Military Justice. On 21 and 22 October, 
oral arguments were heard by the Court in those cases. United 
States ex rel Guagliardo v. McElroy, 259 F. 2d 927 (po. Cir. 1958 ) 
involved a civil service employee convicted of conspiracy to commit 
larceny in Morocco; United States ex rel Singleton v. Kinsella, 
164 F. Supp. 707 (D.C. W.Va. 195 involved a military dependent 
convicted of manslaughter in Germany; United States ex rel Wilson 
v. Bohlender, 167 F. Supp. 791 (D.C. Colo. 1958) involved a civil 
service employee convicted of sex offenses in occupied Berlin; 
and Grisham v. Taylor, 261 F. 2nd 204 (3rd Cir. 1958) involved a 
civil service employee convicted of unpremeditated murder in France. 
Opinions should be rendered in the near future deciding whether there 
is a jurisdictional distinction between cases involving military 
dependents on the one hand and civilian employees of the Armed 
Forces on the other; and, whether a constitutional distinction can 
be made on the basis of the offenses themselves, i.e., whether 
capital or non-capital. 
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EXECUTIVE PRIVILEGE AND THE AIR FORCE 


by Captain James P. Lundy 
USAFR 


The layman's attention has been caught in recent years by 
government claims of executive privilege in response to Congres- 
sional demands for information. Perhaps the most publicized 
case occurred during the so-called "Army-McCarthy" hearings. 

More recently, the privilege has been claimed by the Internation- 
al Cooperation Administration in the course of Congressional 
investigations into alleged mismanagement and waste in the 
Foreign Aid Program. 


This paper, however, is addressed to the less publicized, 
but related doctrine of executive privilege in respect of 
demands for information by the courts. Among other matters it 
discusses the importance of this doctrine to the United States 
Air Force and the extent to which it applies to Air Force 
activities. 


As a matter of political theory the right of the Executive 
to withhold information from the Congress or the courts proceeds 
from the Constitution and the establishment of the Executive as 
an equal and coordinate Branch of the federal government .+ As a 
matter of history, however, the doctrine of executive privilege, 
existed only imperfectly in American common law. 


The author is a graduate of Georgetown University Law School, 
and a member of the Bars of the State of New York and the Common- 
wealth of Virginia. He is presently employed by the firm of Door, 
Hand, Wittaker & Watson, 61 Broadway, New York 61, New York. 


1 
See U. Ss Const. Art. ELE 
42 








Thus, earliest application of the doctrine occurred in cases 
where state secrets were involved. State secrets, as defined in 
this context, means information in the hands or federal officers 
which concerns the national defense or pertains to diplomatic 
relations. 


The first claims of executive privilege occurred in Marbury v. 
Madison, 1 Cranch 137, 143, 144 (1803) and United States v. Burr, 
25 Fed. Cas. 187, No. 14694 (CC Va. 1807). In the former it was 
held that the Secretary of State was not required to answer 
questions concerning confidential matters relating to his duties 
even though he did have to answer whether the commissions of 
federal officers had been in his office. In the latter, a treason 
case, the President of the United States refused to obey a subpoena 
duces tecum. He did, however, release a portion of a certain 
letter for which the subpoena issued, while successfully claiming 
the privilege in the matter of attendance as well as with reference 
to certain other parts of the letter which were not disclosed in 
the "public interest". 





Since these early cases there have been numerous holdings 
that there is a common law right in the Executive to refuse court 
demands for information relating to military or diplomatic affairs .3 


fam. Jur. Witnesses §533. 


3See, for example: Totten v. United States, 92 U.S. 105 (1876) 
where it was held that an action could not be maintained against 
the government in the Court of Claims upon a contract between the 
President and claimant for secret services during the Civil War; 
Firth Sterling Steel Co. v. Bethlehem Steel Co., 199 F. 353 wm. Cc. 
Pa. 1912), a patent suit in which drawings and blueprints relating 
to projectiles made by the Navy's Bureau of Ordinance were excluded 
on government motion; Pollen v. Ford Instrument Co., 26 F. Supp. 
583 (D.C.E.D.N.Y. 1939), a patent infringement action in which 
plaintiff's motion to produce drawings of military apparatus in 
possession of defendant was denied upon the government's interven- 
tion and claim of privilege; United States v. Haugen, 58 F. Supp. 
436 (D.C. Wash., 1944) a government action for criminal fraud 
arising from contracts for a war construction project in which 
material evidence, a part of such contracts, was excluded on 4 
motion by the Department of the Army claiming that secrecy was 
necessary to national,defense, and; Reynolds v. United States, 

345 U.S. 1 (1953), an action under the Federal Tort Claims Act 
in which it was held that the Air Force would not be required to 
produce an aircraft accident investigation report containing 
classified information. 


14 





inh OSS MORRIIRON 8 OR ea SN Hie a 0 


Sie il ls Sak aE ea Sr RNase LEM, Ste SR RRS, hla hated ecaN AR ich 


ei 


i 
: 


3 a a PE at POUR PE 2 od 


2 A> hp pimataie tN 


cana scl At el ie RELEASE nM 





There is no doubt, however, that the scope of the doctrine of 
executive privilege is somewhat wider than matters which can be 
termed state secrets. How much wider is a question as to which 
there is a substantial doubt .4 


Before proceeding to discuss other areas to which the doctrine 
has been applied, it would be well to place in mind the important 
policy clashes which appear when the privilege comes into question. 
On the one hand there is the guaranteed right of every individual 
to have recourse to the courts for the reasoned adjudication of 
legal disputes. This, of course, embraces the right of free 
access to existing evidence relevant to the issues in a case. 

In the federal practice, =~ example, this right is expressed in 
liberal rules of discovery. On the other hand, there is the 
right of the government to adopt such policies with respect to 
control of documents, papers, and other forms of information as 
will best insure efficient and successful discharge of business. 
It is apparent, therefore, that both rights spring from legitimate 
public policies. The claim of privilege is at once a means of 
stating the conflict and forcing a determination on which of these 
policies shall prevail in a given case. 


Thus, the first question for examination suggests itself. 
Who makes the determination whether information possessed by the 
government shall be released for litigation? 


Statute, apparently, covers who is to make the initial de- 
termination. For, under the so-called “housekeeping statute" 
heads of government agencies have consistently reserved to them- 
selves the right to determine whether information in agency files 


1 see 8 Wigmore, Evidence §2378a (3d ed. 1940) where it stated: 
"The extent to which the privilege has gone beyond 
"secrets of state' in the military or international 
sense is by no means clearly defined. Its scope and bearing 
are therefore open to careful examination in the light 
of logic and policy." 


To the same effect see 4 Moore's Federal Practice 1162 


"Whether or not, or to what extent, there is a privilege 
against the discovery of information in the possession 
of the government is an unsettled question . a 


pea. R. Civ. P. 33-37 15 
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shall be released. How far they can go in this direction has been 


indicated in a line of cases beginning with Boske v. Comingore 
177 U.S. 459 (1900) and running through Touhy v. Ragen, 340 U.S. 
462 (1951).' In general, these cases hold that under the "house- 
keeping statute," the head of a government department may withhold 


6, USCA §22 provides: 


"The head of each department is authorized to 
prescribe regulations, not inconsistent with 
law, for the government of his department, the 
conduct of its officers and clerks, the dis- 
tribution and performance of its business, 

and the custody, use, and preservation of the 
records, papers and property appertaining to 
it. This reaction does not authorize with- 


holding information from the public or limiting the 


availability of records to the public. 
(Emphasis added ) 


The last sentence of this section, above underlined,-. was 

added by Public Law 85-619, 72 Stat. 547, August 12, 1958. 
There have been no cases contruing its meaning in relation 

to the earlier parts of the same section. It would seem 

most unlikely, however, that it means the public may wander 

at will over the government's papers and that the executive 
may exercise no discretion in refusing private demands for 
information. On the other hand, the legislative history of 
the provision indicates Congress' intention was to "correct" 
the practice of refusing information on the strength of this 
statute. See H.R. Rep. No. 1461, 85th Cong., 2nd Sess. (1958). 
There is authority however, that 5 USCA §22 is only a legis- 
lative recognition of an inherent executive power which is 
protected in the constitutional system of separation of power. 
United States v. Reynolds, 345 U.S. 1, 6 (footnote 9) (1953). 
TBoske v. Comingore, arose from a contempt proceeding in a state 
court involving refusal of a Treasury agent to produce certain 
distiller's reports. His refusal was based on a Treasury regula- 
tion purporting to reserve to the Secretary of the Treasury 
discretion for determining when Treasury records should be made 
available outside the Department. It was held that the Secretary 
had authority to establish such a regulation under 5 USCA §22 and 

(fn. continued on next page) 
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from his subordinates all discretion to release information from 
the department's files, reserving the decision of such questions 
for himself. But, none of them holds that it is for the head of 
a& government department to make the final decision on whether 
information is to be made available in court. The clear answer 
to that question was provided only recently in United States v. 
Reynolds 345 US 1 (1953) where, over the government's claim to 
the contrary, it was held that final decision on a claim of 
executive privilege lies with the courts. There, despite some 
hedging regarding court inspection of documents containing 
classified information, the prerogative of the court, as opposed 
to the executive, to make the final decision on a claim of 
executive privilege was stated as follows: 





"The court itself must determine whether the 
circumstances are appropriate for the claim of privilege, 
and yet do so without forcing a disclosure of the very 
thing the privilege is designed to protect." (p. 8) 
(Emphasis added ) 


(fn. 7 cont'd) 


‘that the agent had a right to rely on such regulation in court. 
The contempt was vacated. Touhy v. Ragen arose from a refusal 

of a subordinate official of the Department of Justice to obey 

a subpoena duces tecum requiring him to produce papers of the 
Department of Justice in his possession. His refusal was based 

on Department of Justice Order No. 3229, which, like the order 

in Boske v. Comingore, supra, withheld from all except indicated 
subordinates decision on whether Department papers should be made 
available outside. the Department. A contempt finding was again 
vacated on a holding that Order No. 3229 was valid and that the 
subordinate official properly refused to produce the papers. 
Accord: see Ex Parte Sackett, 74 F 2d 922; In re Valecia Condensed 
Milk Co., 240 F. 310; Harwood v. McMurtry 22 F. Supp. 572; Stegall 
v. Thurman, 175 F. 813; Walling v. Comet Carriers, Inc., 3 FRD. GEO 443. 


Brn Reynolds v. United States, 192 Fed 987 (3rd Cir. 1951), the 
same case below, the court stated somewhat more forcibly: 


"But to hold that the head of an executive department 
of the government in a suit to which the United States is a 
party may conclusively determine the government's claim of 
privilege is to abdicate the judicial function and permit 
the executive branch of the government to infringe the 
independent province of the judiciary as laid down by the 
Constitution." (p. 997) o 








Cited already on the proposition that there is a common law 
privilege protecting state secrets and, just above, for the rule 
that courts will make the final determination on whether to honor 
the claim of privilege, the Reynolds case has special aspects of 
significance to the Air Force. 


The Reynolds case originated in three separate actions 
under the Federal Tort Claim Act brought by widows of deceased 
civilian observers killed in an accident involving an Air Force 
plane which was testing secret electronic equipment. Those 
actions were consolidated and first decided sub. nom. Brauner v. 
United States, 10 FRD 468 (DC ED Pa. 1950). There, following the 
filing of the pleadings, attorneys for the plaintiffs moved under 
Rule 34 of the Federal Rules of Civil Procedure for production of 
the official investigation report and statements of surviving crew 
members taken in connection with the investigation. While it is 
the policy of the Air Force to make official information available 
to litigants where relevant to the litigation, ? the government 
took the position that good cause had not been shown for producing 
any of the foregoing material and further, tha} the report and 
findings of the investigation were privileged. The court, however, 


InFR 110-5, para. 2 provides: 


"It is the policy of the Department of the Air Force to make 
official information available for use in litigation and to permit 
military and civilian personnel to testify concerning such informa- 
tion in its files if material and relevant to the litigation, unless 
the information is classified defense information, is privileged 


by law or regulation, or other valid reason for its non-release 
exists." 


10 

The investigation in this case had been made under AFR 62-14, 
titled "Flying Safety". Section E of this regulation provides 
for "Appointment of Accident Investigating Officers and Boards." 
Because this regulation is designed to promote flying safety, 
proceedings before investigating boards are kept confidential 
in order to encourage full and frank testimony. Information 
developed in these proceedings is used only for flying safety 
purposes. In furtherance of these purposes and in consonance 
with authority granted by 5 USCA §22, paragraph 52 of this 
regulation provides: 


"Further, special accident reports prepared by the 
Director of Flight Safety Research or extracts from them 
(footnote continued on next page ) 
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found that good cause had been shown and ordered the Air Force to 
produce the materials sought stating that the claim of privilege 
had not been based on the presence of state secrets but rather 

"to allow the free and unhampered self-criticism within the service 
necessary to obtain maximum efficiency, fix responsibility and 
maintain proper discipline." The court found no recognition in the 
law of the existence of a privilege for these purposes. Subsequently, 
the Secretary of the Air Force being notified of the court's 
decision requested reconsideration. On further hearing, the 
government submitted a formal claim of privilege by the Secretary 
and an affidavit by the Judge Advocate General of the Air Force 

in which the names and addresses of all survivors were set forth 
and in which the Air Force offered to produce these witnesses for 
examination by plaintiffs at government expense. Further, it was 
guaranteed that the witnesses would be permitted to refresh their 
recollection from their testimony before the investigating board 
and would be allowed to testify on all matters pertaining to the 
cause of the accident except as to classified material. The Judge 
ordered, thereupon, that the documents be produced for his exam- 
ination and determination whether disclosure would violate a 
recognized privilege. When it appeared the government would not 
comply, the court, under Rule 37 of the Federal Rules of Civil 
Procedure, ordered that the issue of negligence would be resolved 
in favor of plaintiffs. After a hearing on damages judgment was 
entered against the United States which was immediately appealed 
in Reynolds v. United States, 192 Fed 789 (3rd CiF. 1951). Holding 
first that the District Court did not err in finding good cause 
existed for production of the material in question the Circuit 
Court found that claims of privilege by the government are subject 
to judicial review in cases under the Federal Tort Claims Act. 
Finding that the main basis for the claim in this case was the 
need to restrict use of aircraft accident reports so as to insure 
collection of all pertinent information in developing flying 
safety measures, the court stated that there is a privilege, 
although one not clearly defined, against disclosing official 
information if disclosure would actually be harmful to the 
interests of the nation. But, it held that whatever public 
interest there may be in avoiding disclosure of accident reports 
would have to yield to the greater public interest in seeing 

that justice is done to persons injured by governmental operations. 
This greater interest the court found is manifest in Congress' 


(fn. 10 cont'd) 


” will not be made available to persons outside the Air 
Force without approval of the Secretary of the Air 
Force . P 
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action permitting the United States to be sued as any private 
person under the Federal Tort Claims Act. Accordingly, the court 
held that the government had two choices. Either it could produce 
the evidence sought under Rule 34 or it could deny production 

in which case its negligence would be deemed admitted as the 
District Court had ruled. 


In so far as the claim was based on the presence of "state 
secrets" and the need to preserve secrecy concerning electronic 
equipment aboard the aircraft, the court ruled again that the 
District Court should be upheld. It found no merit in the govern- 
ment's argument that the Secretary of the Air Force should determine 
whether privileged material is present and that determination should 
be accepted by the District Court without independent considera- 
tion. The court said the documents should have been made available 
for private examination by the judge in camera. This would have 
preserved the secrecy of these materials if secrecy should be 
found to be necessary but it would also preserve the rights of 
the plaintiffs to a judicial determination. On appeal to the 
Supreme Court in United States v. Reynolds, supra, the Circuit 
Court was reversed but, it is important to note, solely on grounds 
relating to the claim of privilege in respect of "state secrets" .11 
The court, as pointed out infra ----- » held that there is a recognized 
common law privilege against divulgence of "state secrets". It 
held further that the District Judge in this case should not have 
insisted upon examining the evidence himself since he should have 
been satisfied from the circumstances of the case that there was 
a reasonable danger that compulsion of the evidence would expose 
military matters which, in the interest of national security should 
not be divulged. The court observed that each case of this kind 
will have to be decided on its own facts. The showing of necessity 
will determine how far the court should probe in satisfying itself 
that the occasion for invoking the privilege is appropriate. The 
court stated that where there is a strong showing of necessity 
the claim of privilege should not be lightly accepted but where 
necessity is dubious, a formal claim of privilege will prevail at 
least in the circumstances of this case. 


Linon behalf of the Government it has been urged that the 


executive department heads have power to withhold any documents 
in their custody from judicial view if they deem it to be in the 
public interest. Respondents have asserted that the executive 
power to withhold documents was waived by the Tort Claims Act. 
Both positions have constitutional overtones which we find 
unnecessary to pass upon, there being a narrower ground for 
decision." (p. 6) 


20 


peta Ae 


AR, BS cone 


ew doe dana See 


anlar Saint nctdtoe 





Though the Reynolds case puts at rest any doubt concerning 
"state secrets", it does not define the extent of executive 
privilege in restricting information in order to promote valid 
governmental purposes such as improvements in flying safety. It 
is submitted, however, that the case contains the germs of a 
completely reasonable answer for meeting the competing needs of 
litigants and the government. The answer is suggested in the 
Supreme Court's analysis of when the government should produce 
documents for in camera inspection when military secrets may be 
in issue. It is submitted that just as necessity was the controlling 
factor there so it should be controlling when other legitimate 
interests are present and when the determination is whether infor- 
mation shall be divulged to litigants. In terms of the Reynolds 
case, apart from anything to do with classified material, this 
would mean that the court should weigh the needs of the Air Force 
in promoting flying safety against the needs of the plaintiffs 
for the documents they sought. Since the Air Force was prepared 
to make available all witnesses to the accident and was prepared 
to permit their witnesses to testify after refreshing their 
recollections from testimony given during the investigation it 
seems difficult to believe there was much of a real need for the 
investigation report. 


Recognition and treatment of claims of executive privilege 
in other areas also confirms that necessity should be a standard 
for consideration by the courts when the claim is made. 


Perhaps the best accepted area other than "state secrets" 
in which the executive privilege has been recognized is that 
dealing with statements by informers to government officers 
charged with law enforcement. The theory for the privilege 
in these cases is that much of this information is given in 
confidence gad can only be obtained upon pledge not to disclose 
its source. There have been many cases in which executive 


12 
Under AFR 110-14 provision is made for a collateral investiga- 


tion of aircraft and missile accidents. The results of this 
investigation can be made available to litigants by the Judge 
Advocate General of the Air Force. When made available it 
should make it even less necessary for litigants to have results 
of investigations under AFR 62-14. 


13 
See 40 Ops. Atty. Gen. 45 (1941) where it is stated: 


"A disclosure of the sources would embarrass informants - 
(footnote continued on next page) 


el 











privilege was claimed in order to protect the identity of informants 
and in which it was found that disclosure would be required only 
when essential for the defense. United States v. Schneiderman, 

104 F. Supp 405 (D.C. Cal. 1952); Tobin v. Gibe, 13 FRD 16 (D.C. 
Del. 1952); Sorrentino v. United States, 163 Fed 627 (9th Cir. 
1947); and United States v. Coplon, 185 Fed 629 (2nd Cir. 1950) 

are illustrative of these cases. 





PORE Ne NE Ve 


Two very recent cases, however, have clearly established that 
in weighing the relative interests of the individual and the 
state, courts are apt to resolve doubts on relative necessity 
against the government. This seems to be particularly true in 
criminal prosecutions where the accused's liberty is at stake. In 
Roviaro v. United States, 353 US 53 (1957) a conviction for 
possessing and transporting heroin unlawfully imported into the 
United States was set aside because of the government's failure to 
name and produce an undercover informer. The informer had taken 
a material part in bringing about the unlawful possession; he had 
been present at the occurrence of the alleged crime and might have 
been a material witness as to whether Roviaro had knowingly trans- 
ported the drugs as charged. The necessity test seems to have been 
adopted by the Supreme Court. It held that where disclosure of an 
informer's identity or the contents of his communication is relevant 
and helpful to the defense of an accused, or is essential to a 
fair trial, the government's privilege, to withhold disclosure of 
the informer's identity must give way. The now famous case of 
Jenks v. United States, 353 US 657 (1957) concerned a conviction 
of a labor union leader for making a false "non-communist affidavit." 
Crucial testimony had been given by two paid FBI undercover agents 
who stated that they had made regular oral and written reports to 
the FBI on matters about which they testified. Motions for pro- 
duction of these statements had been denied. The Supreme Court 
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(fn. a3 cont'd) 
13 


sometimes in their employment, sometimes in their social 
relations, and in extreme cases might even endanger their 
lives. We regard the keeping of faith with confidential 
informants as an indispensable condition of future efficiency." 


Vimnough it might be argued that "relevant and helpful" can 


mean almost anything, these words should be read with 
"essential to a fair trial." Neither phrase, it is believed, 
constitutes the test. Together, however, they import the 
court's function of weighing the interests involved and 
considering the necessity of disclosure on the one hand 
against the importance of secrecy on the other. 
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reversed holding that: 
. . criminal action must be dismissed 

when the Government, on the ground of privilege, 

elects not to comply with an order to produce, 

for the accused's inspection and admission in 

evidence, relevant statements or reports in its posses- 

sion of government witnesses touching the subject 

matter of their testimony at the trial." (p. 672))? 


Recognition of a privilege to protect the identity of 
informers or contents of their statements has not been limited 
to criminal actions. United States v. Deere Co., 9 FRD 523 
(B.C, Minn. 1949) is a civil case where the privilege was 
recognized. This was an action under the antitrust act in which 
it was held that the government did not have to disclose answers 
which it had received from defendant's former dealers in response 
to a questionnaire. The Court held that the privilege was based 
on the principle that the confidential relationship between the 
government and those who impart information to it regarding vio- 
lations of law should be safeguarded in order that such informa- 
tion will be freely given and will continue to be given in the 
future. United States v. Sun Oil Co., 10 FRD 448 (D.C. E.D. Pa. 
1950) holds to the same effect. In an action for injunctive 
relief against a manufacturer of petroleum products for violation 
of federal antitrust acts the Court held that the government 
enjoys a privilege to withhold information concerning the identity 
of station operators and competitors who had complained of defend- 
ant's conduct. United States v. Kohler Co., 9 FRD 289 (D.C. E.D. 
Pa. 1949) and United States v. Shubert, 11 FRD 528 (D.C.S.D.N.Y. 


x 
"rhe storm of criticism following this decision resulted in the 
so called "Jenks Statute" purporting to "clarify fhe Supreme 
Court's decision." This statute provides that no statement 
of a prospective witness for the government shall be subject 
to an order to produce until the witness has testified on 
direct examination in the trial. Then only those portions of 
prior statements which relate to the subject matter of the 
testimony of the witness are required to be produced. See 18 
USCA §3500, See also United States v. Grunewald, 162 F. Supp 
621 (D.C. SD NY 1958) holding that the statute is not uncon- 
stitutional. There, documents sought were not a stenographic 
transcript of a government witness' oral statements or even a 
substantially verbatim recital thereof. They were held to be 
an inter-office memorandum setting forth interviews with the 
witness and a transcript of notes taken by an agent during the 
interview. As such they were held not to be subject to pro- 
duction and inspection. 23 











1951) are still other civil cases under the antitrust acts 


recognizing the government's privilege to withhold confidential 
information concerning violations of law. 


A privilege has been recognized in proceedings under the Fair 
Labor Standards Act in Durkin v. Pet Milk Co., 14 FRD 385 (D.C.W.D. 
Ark. 1953). There it was held that the government would not be 
required to produce certain statements, reports, digests and 
summaries in possession of the Secretary of Labor relating to 
alleged violation of the Act's minimum wage and reporting provisions. 
In Mitchell v. Bass, 252 Fed 513 (8th Cir. 1958), though the Court 
did not allow the privilege on the ground that disclosure already 
had taken place, there is clear indication that the privilege can 
operate to protect informants in injunction proceedings under the 
Fair Labor Standards Act. In this case, too, the opinion recognizes 


that there is a strong public interest to be weighed in protecting 
informers. 


It appears then that American common law or case law definitely 
recognizes the existence of the executive privilege in furtherance 
of government interests in preserving "state secrets" and in 
preserving the identity of confidential informants. As in many 
other questions relating to evidence for use in litigation, the 
right of the Court to recognize and give effect to the privilege 
would seem to stem from its right to control judicial proceedings 
and from its responsibility to see that the legitimate interests 
of all receive adequate protection. It is the thesis of this paper 
that just as Courts have the power to recognize the privilege to 
protect interests of the government in respect of "state secrets" 
and confidential communications, so too they have the power to 
recognize other interests of the government which may be equally 
as important. Reverting, for example, to the question of the 
privilege regarding investigation reports under AFR 62-14, it 
seems that the Air Force's interest in promoting flying safety 
is at least as worthy of protection as is the interest of the 
Department of Justice in prosecuting antitrust violations. As 
the Courts have recognized the privilege in one case so should 
they in the other. It is submitted that the Air Force and other 
arms of the executive branch are entitled to a flexibile approach 
by the Courts along the lines indicated in resolving evidentiary 
problems in this area of the law. 


In concluding it should be mentioned that the doctrine of 
executive privilege has been extended by statute. Examples of 
this can be found in sundry statutes requiring reports from 
citizens to some administrative official. These include reports 
of commercial and industrial facts required to be made by employers 
of various sorts, or by public utilities to the appropriate 
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administrative official, as well as reports of accidents in 
carriage by rail, motor, or by aircraft. As in the case of the 
informer's privilege the theory behind these statutory privileges 
seems to be to encourage candid and truthful statements for use 
in government affairs. Perhaps the furtherest move in this 
direction appears in a rule of the Court of Claims permitting 
the Court to call upon any government agency for information 

it deems necessary but authorizing the head of that agency to 
refuse to comply with the call when bs believes compliance will 
be injurious to the public interest. 


It is believed, however, that a legislative enactment of 
this kind which is obviously subject to abuse is just as undesir- 
able as a judge's refusal to consider legitimate but as yet 
unrecognized government interests when the privilege is claimed 
in situations where the Federal Rules apply. As suggested above, 
the best answer is to be found in a forward looking judiciary 
which will make full. and wise use of its inherent powers. 
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Land Acquisition Not A Base Function 


"Acquisition of real estate has been hampered by pre- 
negotiation conversations between USAF personnel and the land- 
owners, the Z/I commands have been told by Headquarters USAF 
message AFOCE-RO 125/59, sent to them on 28 August. Premature 
discussions with owners have centered on future USAF require- 
ments, divulged USAF-estimated values, and even included commit- 
ments on behalf of the USAF. These actions undermined subsequent 
efforts of Army Engineers negotiators, who alone are concerned 
with actual land acquisition. 


As matters now stand, no one is to talk to local land- 
owners about possible interest in real estate without first 
coordinating any proposed discussion with the district or 
division Army Engineers activity, through the AF regional civil 


engineer." 
(TIG Brief, Vol 19, No. 11, 14 Sep 59) 
16 
See 8 Wigmore, Evidence §2377 (2d ed. 1940). 
17 


See 28 USCA §2507. 
25 
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DOES 18 U.S.C. 1407 APPLY TO CONVICTIONS BY 
COURTS-MARTIAL FOR NARCOTIC OFFENSES? 


by Major Denis A. Cooper 
Office of The Judge Advocate General 


Title 18 U.S.C. Section 1407 provides: 


"(a) In order further to give effect to the obligations 
of the United States pursuant to the Hague convention of 1912, 
proclaimed as a treaty on March 3, 1915 (38 Stat. 1912), and 
the limitation convention of 1931, proclaimed as a treaty on 
July 10, 1933 (48 Stat. 1571),“ and in order to facilitate more 
effective control of the international traffic in narcotic 
drugs, and to prevent the spread of drug addiction, 3 no citizen 


The author is a graduate of George Washington University Law 
School and a member of the District of Columbia Bar and the 
Commonwealth of Virginia Bar. 


1 
U. S. Department of State, Treaties in Force, Washington: U.S. 


Government Printing Office, 1955, pp. 182-3. This refers to the 
Convention and final protocols relating to the suppression 
of the above of opium and drugs. 


The International Convention of 1931 for Limiting the Manufacture 
and Regulating the Distribution of Narcotic Drugs, U. S. Depart- 
ment of State, Treaties in Force, supra, footnote 1, pp. 183-4. 


3 "Drug addiction is a state of periodic or chronic intoxication, 
detrimental to the individual and to society, produced by the 
repeated consumption of a drug (natural or synthetic). Its 
characteristics include: 

(1) an overpowering desire or need (compulsion) to continue 
taking the drug and to obtain it by any means; 
(2) a tendency to increase the dose; 
(3) a psychic (psychological) and sometimes physical dependence 
on the effects of the drug." Legislative history and 
purpose of Act of July 18, 1956, 1956 U.S. Code Cong. and Adm. 
News, p-. 3297. 
26 





of the United States who is addicted to or uses narcotic drugs, 

+ « « « OY who has been convicted of a violation of any of the 
narcotic or marihuana laws of the United States, or of any State 
ener the penalty for which is imprisonment for more than one 
year," shall depart from . . . .the United States, unless such 
person registers, under such rules and regulations as may be 
prescribed by the Secretary of the Treasury with a customs 
official, agent, or employee at a point of entry or a border 
customs station. Unless otherwise prohibited by law or Federal 
regulation such customs official, agent, or employee shall issue 
a certificate to any such person departing from the United States; 
and such person shall, upon returning to the United States, 
surrender such certificate to the customs official, agent, or 
employee present at the port of entry or border customs station.” 


"(b) Whoever violates any of the provisions of this 
section shall be punished for each violation by a fine of not more 
than $1,000 or imprisonment for not less than one nor more than 
three years, or both." 


The question herein posed is whether the above-cited statutory 
provision, requiring narcotic addicts,’ other users of illicit 
drugs, and convicted narcotic violators to register and obtain a 
certificate at points of departure when leaving the United States, 
Oe to personnel convicted as such under UCMJ, Article 
134. 


It is the penalty provided in such statute which can be invoked, 
and not the actual punishment imposed in a particular case, which 
is relevant. United States v. Eramdijan, 155 F. Supp, 914, 931 
(D.C.S.D. Cal. 1957). 


"The term 'addict' means any person who habitually uses any habit- 
forming narcotic drugs so as to endanger the public morals, health, 
safety, or welfare, or who is or has been so far addicted to the 
use of such habit-forming narcotic drugs as to have lost the power 
of self-control with reference to his addictions. .. ." (42 U.S.C. 
§201(k) ). 


Onhe Uniform Code of Military Justice discloses no specially defined 
narcotics offenses in any form. The Manual for Courts-Martial, 
1951, however, mentions the possession of "marihuana or a habit 
forming narcotic drug" as an offense (Paragraph 213a, Manual 
for Courts-Martial), and provides separate suggested Specifications 
condemning possession and use. (MCM, Appx 6, Forms Nos. 136 and 
137). The Table of Maximum Punishments (Paragraph 127c, at p. 

225) recognizes specific offenses of possession or use of 
(footnote continued on next page ) 
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The law on this subject is silent. Proceeding, however, from 
the fact that in the military establishment narcotic offenses are 
tried under the provisions of UCMJ, Article 134, ¢ no reason is 
perceived why Section 1407 of Title 18, United States Code, a 
statute of unlimited application, should not be applicable to this 
category of convicts since it is settled law that a United States 
criminal statute equally creates culpable SRERCSEE ESE for an 
act of an individual subject to military law. 


In deciding the question herein under discussion it is 
necessary to give due consideration to the legislative history as 
well as to the ratio legis of the Section 1407, both of which lend 
powerful support to - to the conclusion that it was meant to apply 
equally to military personnel for the narcotic violator's status 
as a civilian or soldier cannot be the criterion because narcotics 
violations involve not only the narcotics violator but the commun- 
ity as a whole, national and international, as well. The fact 
is that the narcotics violator, even if a member of the military 
community, does not live a life of isolation. The problems he 
presents are not individual. They touch and affect the entire 
community. Hence, the law, particularly federal law, recognizes 
no distinction between the various types of narcotic's violators, 
i.e., user-victim, non-user distributor, military or civilian 
violator, because all bring difficult and complex problems of law 
enforcement to the community. Their solution has become a major 
activity of the federal, state and local governments. Congress in 
its effort to cope with these challenging problems has attempted 
to devise means for dealing therewith and in the continuing fight 
against illegal narcotic trafficking has enacted laws which re- 
quire imposition of mandatory minimum sentences, ? long term 


(fn 6 Cont'd) 


Marihuana or habit forming drugs as offenses under Article 134 
punishable by a dishonorable discharge, total forfeitures, and 
confinement at hard labor for five years. 


7 


Hearings before a Subcommittee of the Committee on Ways and 
Means, House of Representatives, 84th Cong., pp. 1096, 1097. 
8 


United States v. Banning, CM 346016, 3 CMR 333, 346 (1951). 


701 U.S.C. §174. See Also, S. Rep No. 1051, 82nd Cong., lst Sess. 
(1951). Moreover, suspension of sentence, probation, and parole - 
forms of remission of punishment potentially available to all 
other federal offenders - are expressly made unavailable to all 
but first offenders in the possession, prescription, and regis- 
tration categories. 
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imprisonment1° and even the death penalty. Included in these 
measures was Section 1407, herein under discussion, which was 
added to Title 18 United States Code by the Narcotic Control Act 
of 1956 as an implementation of certain international treaties, 
specifically named in Section 1407, to which the United States is 
a signatory. 


That the Congress intended to cover by this legislation all 
violators of the narcotic laws, including military personnel, 
appears evident from its particular interest in determining the 
extent of narcotic addiction among members of the Armed Forces .12 
Having been informed that Communist China has selected the American 
serviceman in the Far East as one of its main targets of narcotic 
perversion,+3 the Subcommittee on Narcotics of the House Committee 
on Ways and Means, House of Representatives, received testimony from 
The Judge Advocate General of the Army on behalf of the Department 
of Defense and from the Provost Marshal General, United States 
Army, on the extent of narcotic offenses in the service and the 
means employed and to be employed to cope therewith. The Sub- 
committee was assured that individuals using a habit forming 
narcotic drug wrongfully are prosecuted under the provisions of 
Article 134, and that narcotic violations in the service include 
"wrongfully using or possessing a narcotic or dangerous drug or 
possessing implements to administer the same .+ Congress made a 
thorough investigation of the extent of narcotic violations in the 
Armed Forces, received pertinent statistics from the Department of 
Defense, as well as assurances of cooperation from the services 
in the enforcement of the narcotic laws. 


It is, therefore, difficult to contend, against this back- 
ground, that a number of the military is excepted from that part 


10 
The penalties were increased in 1956, 70 Stat. 570, See H. R. 
Rep. No. 2388, 84th Cong., 2d Sess. 10-12 (1956); S. Rep. No. 
1977, 84th Cong., 2d Sess. 5-6 (1956). 


li 
70 Stat. 571, 21, U.S.C. §176b. 
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Footnote 7, supra. 
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Ibid., at p. 1374. 
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of the law which provides for border crossing registration of 
potential narcotics' smugglers, i.e., that one of the most affective 
means for the eradication of the illicit trafficking in narcotics 
may not be applied against him. Viewed from this intended purpose 
of the law one cannot but conclude that Section 1407, constituting 
an additional effort to bring about the world-wide control of 
narcotics to which the United States and other nations obligated 
themselves by virtue of the Treaties mentioned in that section, 

is applicable to all persons, military and civilian alike, who 
have a record of prior narcotic conviction or use. Furthermore, 

a contrary interpretation would result in the very same anomalous 
situation, mentioned by this writer on another occasion,~‘namely, 
that depending upon the happenstance of trial by a military court 
instead of by a civilian court, a military convict would escape 
the consequences of the law to which his civilian accomplice is 
unquestionably subject. 


Having reached this conclusion, it is noted that Section 1407 
covers three categories of persons, to wit, those (a) who are 
addicted to narcotic drugs, (b) who use narcotic drugs, or (c) who 
have been convicted of a violation of any of the narcotic or 
marihuana laws of the United States or any State thereof. This 
differentiation between addiction and user cases, on the one hand, 
and narcotic law violation cases, on the other hand, appears 
necessary because, as a result thereof, Section 1407 becomes appli- 
cable not only to any military person who has been convicted as an 
addict or user under Article 134, but even to those not tried or 
convicted but administratively proved by either admissions, aliunde 
evidence and/or testimony as being addicts or users. 


If the above conclusion that military personnel classified 
either as addicts or users of narcotics or, in general, as violators 
of narcotic laws, federal or state, are subject to the border cross- 
ing registration requirements of Section 1407 is correct, it follows, 
as a necessary corollary, that in order to avoid misconceptions re- 
garding its application the military establishment would do well to 
give wide dissemination to its provisions, for widespread knowledge 
thereof may be expected to have a deterrent effect upon potential 
violators of the narcotic laws. Also, commanders should be required 
to advise individuals convicted by court-martial for narcotic offenses, 
as well as those whose conduct, even though not resulting in conviction, 
has subjected them to the provisions of 18 U.S.C. 1407, of the nature 
and extent of the border crossing registration obligation. 


16 
See Cooper, Court-Martial Conviction of Alien--Basis for Deporta- 
tion? Air Force JAG Bulletin, Vol. 1, No. 2, p. 30 (May 1959). 

17 , 
Reyes v. United States, 258 F. 2d 774, 780 (9th Cir. 1958). 
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THE DOCTRINE OF SOVIET “PARTIAL RESPONSIBILITY" IS 
BORNE OUT BY SOVIET CRIMINAL LAW 


by Major Denis A. Cooper 
Office of The Judge Advocate General 


Secretary of State Christian A. Herter recently enunciated 
the doctrine of Soviet "partial responsibility" for the acts of 
Red China. The doctrine is apparently based on the theory that 
the Soviet Union, as the political and spiritual leader of all 
communist countries, has at least partial responsibility for their 
international actions. 


It is interesting to note in this connection that Soviet 
Criminal Law, past and present, bears out this doctrine in that 
the U.S.S.R. has assumed the role of protector of all communist 
countries in the world not only against their external enemies, 
but also against those persons who, from within, or without, 
might undertake to overthrow their regimes by means of subversion 
and counter-revolutionary actions. 


Thus, as early as 1926, at a time when the Soviet Union was 
the only communist country in the world, the establishment of 
other such countries was envisioned and the Penal Code of 22 November 
1926 of the Russian Socialist Federal Soviet Republic (RSFSR ), 
effective 1 January 1927, copied almost verbatim by the several 
other Soviet republics of the Union, adopted a provision according 
to which "any act intended to overthrow, undermine, or weaken the 
power of workers' (and peasants') soviets, and the workers' (and 
peasants') governments of the U.S.S.R., the constituent (Union) 
and Autonomous Republics. . . or to undermine or weaken the external 
safety of the U.S.S.R. or the basic COORENEG, political and national 
conquests of the proletarian revolution" constituted a "counter- 
revolutionary crime", and "in view of the international solidarity 
of the interests of all toilers," made similar crimes directed 
against any other, even though then non-existent, state of toilers 
equally counter-revolutionary crimes, punishable by Soviet Law. 


History and the passage of time, of course, worked for 
communism. While in 1926 there was no one else outside the Soviet 
Union for whose social and economic order it could exercise the 





1RsFSR., Penal Code 1926, Section 58(I). 
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protective responsibility its criminal law envisaged, the post 
World War II period witnessed the birth of a number of communist 
regimes, and the responsibility for their external and internal 
security became the concern not only of the individual Soviet 
federal republics, but of the U.S.S.R. as a whole. Hence, the 
federal U.S.S.R. "Law concerning the criminal responsibility for 
state crimes" of 25 December 1958,° effective throughout the 
Soviet Union, reenacted the above quoted provision of the RSFSR 
Criminal Code. This new provision now reads as follows: 


"Section 10. Especially dangerous state crimes, 
committed against another workers' state. By virtue of the 
international solidarity of the workers, especially dangerous 
state crimes, committed against another workers' state, 

shall be punishable in accordance with sections 1 to 
9 of the present statute." 


Especially dangerous state crimes within the purview of this 
provision are treason, espionage, acts of terrorism, subversive 
activities, sabatoge, anti-government incitement or propaganda, 
and conspiracy to commit any of the above crimes. 


Although Soviet law has no extra-territorial effect as 
regards aliens, they are subject to Soviet, criminal law "in cases 
provided for by international agreements."* Thus, an agreement 
between the U.S.S.R. and Red China, for instance, relating to the 
punishment of offenders against their respective state security, 
constitutes a valid pre-requisite for the application of this 
all-encompassing law to an American citizen, or a citizen of any 
other country wherever he may commit the offenses herein under 
discussion. More convincing evidence for the assumption by the 
U.S.S.R. of responsibility for the security of countries with 
communistic regimes can hardly be visualized. It follows that the 
country which assumed the responsibility for the internal and 
external security of the communist countries of the world is also 
chargeable with responsibility for their international actions. 
Hence Secretary of State Herter's doctrine of "partial respon- 
sibility" is not a mere rhetorical phase uttered in a political 
speech, but a legal fact evidenced by a U.S.S.R. legislative 
enactment of world-wide consequence. 


“Viedomosti Verkhovnovo Sovieta S.S.R., 1 Jan 59, No. 1, Statute 8. 
3thia, Sections 1-9. 


sec. 5, Principles of Criminal Legislation of the U.S.S.R. and the 
Union Republics, enacted by Act of 25 December 1959, promulgated 
in Vedomosti Verchovnovo Soviet S.S.R., 1 Jan 59, No. 1, Statute 6. 
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A GOOD JUDGE ADVOCATE IS NOT BORN -- HE IS MADE* 


by Colonel Bryan L. Rakestraw 
Staff Judge Advocate, Tactical Air Command 


The Office of the Staff Judge Advocate is now more active 
than ever before in all the history of the Armed Forces. It has 
expanded in scope, in function and in purpose. The services 
rendered by it have become more comprehensive and important. 

While the responsibility for legal and related services is that 

of the Staff Judge Advocate, the primary objective of the legal office 
is to render service to the commander, his staff and the personnel 
assigned to his command. The service performed must always con- 
tribute to the accomplishment of the mission of the command served. 
The value of a legal office is measured by the character and type 

of service rendered to its clients - the commander, his staff 

and the personnel of his command. 


The Office of the Staff Judge Advocate is a recommending 
agency and not an action agency. A judge advocate has no command 
authority. He must be careful not to usurp the prerogatives 
of the commander or of any other staff agency. Each judge advocate 
should avoid any tendency to butt in on the business of other staff 
officers by giving advice when it isn't requested. There is 
nothing more likely to arouse the antagonism of the head of a staff 
section than the belief that the judge advocate is infringing upon 
his responsibility and function. This always results in disrupting 
the harmony of the staff, arousing the jealousy of fellow officers 
and thereby diminishing the judge advocate's value to his commander. 


To a marked degree a judge advocate's duties involve a human 
relations function. In his capacity as a judge advocate he deals 
primarily with people, not only with those who personally seek 
his counsel but with those for whom he prepares opinions, comments 
and recommendations. The name on each piece of paper represents 
an individual with human traits and personal characteristics. If 
the judge advocate knows the people with whom he corresponds, it 
will help him immeasurably in the discharge of his duties. While 
all commanders and their staff are entitled to legal service, 
many subordinate commanders on a base are hesitant to seek timely 


* This item appeared in JAG NOTES, Number 1, 6 February 1959, 
published by the Tactical Air Command at Langley Air Force Base, 
Virginia. The author is a graduate of University of Oklahoma (LLB ) 
and Georgetown University (LLM) Law Schools and a member of the 
Oklahoma Bar. 
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legal advice. To overcome this, periodic visits by the judge 
advocate to the unit commanders on the base have proved valuable. 
Such personal contacts build up confidence and foster a mutual 
understanding which works to the benefit of both. Under such a 
relationship the unit commander will be more inclined to seek the 
advice and counsel of his friend, "the Judge," before he takes 
any action in military justice or other legal matters. Further- 
more, personal acquaintance and professional association with the 
members of the local bar, the judges, the sheriff, the chief of 
police, the county attorney, and other law enforcement agencies 
are very important. Such association will not only enhance the 
base-community relations but will prove valuable to a judge 
advocate in the performance of his functions. Moreover, it is 
important for a judge advocate to maintain close personal relation- 
ship with his fellow staff members. By doing so, a mutual under- 
standing of the problems confronting each staff agency is created. 


It is important that all judge advocates remember that they 
along with other staff officers are members of the commander's 
team. As staff officers it is important that you work in harmony 
with the members of other staff sections. In doing so, you must 
avoid embarrassing your fellow staff officers. There are occasions 
when a staff section requests coordination on a matter and you 
discover a regulation specifically prohibiting the proposed action. 
Instead of citing the error in a written memorandum, which infers 
that the author did not know what he was doing, it is much better 
to call the director of the staff section concerned and give him 
an opportunity of withdrawing his proposal. Any staff officer 
would much rather have his oversight brought to his personal 
attention by a judge advocate than to suffer the embarrassment 
of having it first reach the commander or even the chief of staff. 


An important attribute of a good judge advocate is that of 
modesty -- the ability to avoid giving the impression of being 
a "know-it-all." Although a judge advocate, because of his 
experience, education and training, may believe himself better 
equipped to analyze or to make a staff study of a problem, he 
must recognize that there are other experts on the commander's 
staff beside himself. 


Unfortunately, there is a common misconception that judge 
advocates are specialists in the field of law and know little 
about other subjects. Although all judge advocates are profession- 
ally trained as lawyers, they must know something about everybody 's 
work. They must be familiar with the mission of their command 
and know enough about all the functions in their headquarters to 
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intelligently understand the problems of each staff section. This 
is necessary in order to render well-reasoned opinions with respect 
to questions concerning the work of other staff agencies. 


To be a good judge advocate an officer must be willing to 
contribute his talents on non-legal subjects as well as legal 
questions. Where no legal aspects are involved in a problem, it 
is a simple matter to return the communication with a terse comment 
"no legal question involved." Such a comment is of little or no 
help to the person or office seeking assistance. If one of your 
clients has a problem and thinks it important enough to ask your 
advice or opinion, he deserves an answer. There are times, of 
course, when a judge advocate is not equipped to provide the answer. 
In that event -- say so. But at the same time advise your client 
that you will get the answer for him. If you make a practice of 
preparing sound, logical and well-reasoned opinions, they will be 
of value to your commander and staff and should be rendered when- 
ever requested, even though no legal question is involved. 


A judge advocate should utilize his skill to assist the commander 
in making a decision. You do not serve a commander or his staff 
by telling them that their proposal is contrary to law or military 
directives. If there is no legal solution, of course, the commander 
must be so informed, but only after every means have been fully 
and thoroughly explored. It is most important to advise how to 
avoid illegal and undesirable actions and yet achieve the desired 
end. If you stop your thinking after enumerating valid objections 
to a proposed course of action, you have failed to serve your 
commander. But once a final decision has been made -- though it 
is different from your own recommendation -- the commander has the 
right to expect your full support and cooperation in carrying out 
the decision. 


Many of you have found that a commonly accepted doctrine is 
that of "substantial compliance” or "substantial justice". Loosely 
interpreted these phrases mean that if the end result is desirable 
and justified, there is no objection to the violation of the few 
regulations to achieve that end. This belief is not at all uncommon 
with some staff offices. However, we should be the last one to 
adopt it. When called upon for advice, point out any prohibition 
involved and the consequent seriousness of it. Only in this way 
can your commander make his decision based on a knowledge as 
completely as you, his judge advocate, can make it. Of course, if 
you determine that the action proposed is illegal or undesirable 
this should be pointed out and the reasons enumerated, but more 
important should be an effort on your part to discover a legal and 
proper way of securing the desired results. 
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You have undoubtedly found out by this time that on many 
occasions ycur personal feelings with respect to a particular pro- 
blem or case are quite definite. Regardless of the way you feel 
about any particular case you are handling, you must at all times 
maintain a judicial temperament and complete objectivity in formu- 
lating your opinions and recommendations. You should evaluate 
every situation presented to you in a completely objective manner. 
Once you start taking sides from a personal standpoint you become 
an advocate -- not a judge advocate. It is difficult, of course, 


to maintain this objective attitude, but you should never act 
otherwise. 


An important asset of a good judge advocate is an intellectual 
curiosity. A good judge advocate is never satisfied with his 
opinion until he has completely researched every facet and rami- 
fication of the problem at hand. Once you start taking things for 
granted and think you know the answer to the problem presented to 
you, that's the time you really get into trouble. Don't hesitate 
to ask for the advice and opinion of others. The most learned 
individual cannot possibly have all the answers. Your colleagues 
on the staff have their own specialized knowledge in their ow 
respective professional field. When you learn about the functions 
and responsibilities of other staff sections, their problems and the 
tools they have available to solve them, you will do much to gain 
their confidence. 


To achieve professional attainment it is necessary to be firm 
in your opinion. Don't hedge or be wishy-washy. For the purposes 
of argument only there are two sides to every question -- the right 
and the wrong side. But as far as you are concerned, when express- 
ing an opinion, to your commander, after consideration of all 
phases of the problem, there is only one side and that is the 
correct one. Don't leave your commander to make a decision between 
two points. That's the reason you're on his staff. If your 
recommendation is not acted upon, you still have given the person 
responsible for making a decision the benefit of your advice. You 
should always have the courage of your convictions. However, don't 
confuse courage of convictions with hard-headedness or stubbornness. 
None of us is infallible; if you are shown to be wrong, have the 
good graces to accept your error. Other members of your staff and 
the commander will have much more respect for you. 


An important attribute of a good judge advocate is accuracy. 
Curbstone, off-the-cuff, or horseback opinions, can be and have 
been the downfall of many a judge advocate -- and rightly so. If 
someone believes a problem to be of sufficient importance to 
request your opinion and if you are professionally and intellectually 
honest, you will not abuse your profession or office by rendering 
them a curbstone opinion. You are not supposed to be an encyclopedia 
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of the law; the tools of your trade are your books -- use them! 
Form a habit of being thorough in your research of all legal 
questions. A legal opinion directly contrary to an existing 
law or directive reflects adversely on a judge advocate. Do not 
rely on memory -- check statutory provisions or the regulation 
involved or determine if there is such a statute or directive. 
And by all means, re-read your work - revise it and correct it, 
if necessary, before you send it out. Your associates will have 
more respect for you if they are convinced that their problems 
are being answered after mature reflection, deliberation and 
thorough research on your part. 


In addition to accuracy and good judgment, sentence structure 
and grammatical correctness are important also. A written comment 
or document is a fairly accurate reflection of the individual 
responsible for its preparation. If your legal opinion is not 
readily understood by the person or agency to whom it is addressed, 
you've wasted your time and theirs. If it is confusing because 
of sentence structure, incorrect grammar, or vague, one can only 
assume that the responsible individual does not know any better or 
does not care. In either case, the logical conclusion may be that 
the individual is not qualified to perform the duty to which he is 
assigned. Say exactly what you mean -- no more, no less. Answer 
only the questions presented. Do not generalize. Remember that, 
except in military justice, you are writing for laymen, not lawyers. 
Avoid legal phraseology -- use simple language that anyone can 
understand. A good means of testing the clarity of your opinion is 
to let a lay member of your office read it before it is dispatched. 
If you generalize an opinion you will find it will come back to 
haunt you. Persons not trained in the law will attempt to apply it 
to situations or facts which are not exactly as they were initially 
represented to you. If the problem presents a question which you 
do not discuss or answer, point it out. For instance, if the 
problem requires information on a question which should be properly 
answered by another staff agency, put a statement in your opinion 
that it does not include an answer to that question. But recommend 
that it be referred to the agency concerned for expert advice. Or 
better still, try to obtain the answer yourself and include it in 
your opinion. But state the source and authority for it. 


A judge advocate should be proud of his work. If you can be 
proud of a legal opinion, it means that it is legally sound, it 
is mechanically accurate, it is thorough and completely answers 
the questions asked, it is grammatically correct, it is logical, 
it is not subject to more than one logical interpretation, it is 
not confusing to persons without a legal education, and, lastly, 
it not only sounds convincing and authorative, but it is convincing 
and authoritative. 
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Finally, as judge advocates each of us must strive for pro- 
fessional attainment both as an officer and as a lawyer. With 
the interest of the Air Force prominently in mind we must endeavor 
to possess greater responsibility to our commander, professional 
competence, thoroughness in advice and counsel and a more solicitous 
and considerate attitude toward all seeking legal or related service. 


8 


Space Law 


The need for a system of law governing outer-space use and 
the progress being made by national and international authorities 
studying such systems was discussed on 15 October 1959 at a Space 
Law Symposium held under the auspices of The Judge Advocate General 
Reserve Flights, 2610th Air Reserve Center, New York City, at the 
United States Court House, Foley Square, New York City. The members 
of the panel were Major General Reginald C. Harmon, The Judge Advocate 
General, United States Air Force; Sir Leslie K. Munro, former presi- 
dent of the United Nations General Assembly and New Zealand Ambassador 
to the United States; Professor Philip C. Jessup, Columbia Law School; 
and Andrew G. Haley, President of the International Astronautical 
Federation. The moderator was John K. M. McCaffery, distinguished 
radio and TV broadcaster. Many notable jurists, attorneys at law, 
and members of the United Nations were included in the audience. 


The symposium was highlighted by statements concerning the need 
for the establishment of a code of space law. Sir Leslie Munro and 
Professor Jessup stated that there was an immediate need for a code 
of space law to be established. Mr. Haley felt strongly that there 
should have been such a code of law established and promulgated years 
ago. On the other hand, General Harmon expressed an opinion that 
it would be foolhardy to rush to establish a code of general space 
law at this time. He stated that law is evolutionary and that the 
people of the earth do not yet have sufficient scientific knowledge 
of the physical nature of space to draft rules for its regulation. 
Rather than establish premature rules which could prove dangerous 
because their possible effects cannot now be foreseen, it would be 
more logical to consider each problem individually as it arises or 
shows concrete evidence that it is about to arise, with due regard 
for all the circumstances existing in relation to the particular 
problem. In other words, General Harmon felt that there should be 
a gradual development of a body of common law for outer space. General 
Harmon also explained the practical and political difficulties inherent 
in having the legislatures or other state machinery of individual 
nations ratify any kind of international code of general space law. 
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PROPOSED AMENDMENTS TO UNIFORM CODE OF 
MILITARY JUSTICE 


A number of bills proposing amendments to the Uniform Code 
of Military Justice were introduced in Congress this year and are 
expected to be acted upon during the next session. They include 
a number of minor proposals such as S. 2259 introduced 18 August 
1959 by Senator Green providing for the redesignation of the Court 
of Military Appeals as the Supreme Court of Military Appeals. 
However, the major changes were proposed by H.R. 3387 and H.R. 
3455, the former a Department of Defense proposal, and the latter 
one submitted by the American Legion. 


Some of the more important changes proposed by H.R. 3387 are 
the following: 


(1) The maximum limit on forfeiture pay that can be 
imposed against officers under Article 15 is increased to one 
half of two months pay. 


(2) A field grade or general officer may impose as 
nonjudicial punishment upon an enlisted person forfeiture of 
one half of one month's pay and confinement not to exceed seven 
consecutive days. 


(3) Special court-martial may consist of a single 
officer (certified by The Judge Advocate General as qualified), 
provided the accused so requests in writing, before the court is 
convened but after he has learned the identity of the proposed 
single-officer court and has been advised by counsel, and provided 
the convening authority agrees. 


(4) The ruling by the law officer of a general court- 
martial on a motion for a finding of not guilty is final. 


(5) Unless a bad conduct discharge is adjudged a 
verbatim record of trial need not be kept, even for a general 
court-martial, if the sentence is not greater than could have 
been adjudged by a special court-martial. 


(6) The record of trial must be sent to The Judge 
Advocate General in a general court-martial case only when the 
sentence as approved includes a bad conduct discharge or sentence 
greater than could have been adjudged by special court-martial. 


(7) If the Court of Military Appeals or the Board of 
Review orders a rehearing The Judge Advocate General may dismiss 
the charges if it is determined that a rehearing is impracticable. 
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(8) Petition for a new trial may be submitted within 
two years after approval by the convening authority. 


(9) [A new punitive article.] "Any person subject to 
this chapter who - (1) for the procurement of any article or thing 
of value; (2) for the payment of any past-due obligation; or (3) for 
any purpose with intent to deceive or defraud; makes, draws, utters, 
or delivers any check, draft, or order for the payment of money 
upon any bank or other depository, knowing at the time that the maker 
or drawer has not or will not have sufficient funds in, or credit 
with, the bank or other depository for the payment of that check, 
draft, or order in full upon its presentment, shall be punished as 
a court-martial may direct. The making, drawing, uttering, or 
delivering by a maker or drawer of a check, draft, or order, payment 
of which is refused by the drawee because of insufficient funds of 
the maker or drawer in the drawee's possession or control, is prima 
facie evidence of his intent to defraud and of his knowledge of 
insufficient funds in, or credit with, that bank or other depository, 
unless the maker or drawer pays the holder the amount due within 
five days after receiving notice, orally or in writing, that the 
check, draft, or order was not paid upon presentment. In this 
section the word 'credit' means an arrangement or understanding, 
express or implied, with the bank or other depository for the 
payment of that check, draft, or order." 





H.R. 3455 includes, but is not limited to, the following pro- 
posed changes in the Uniform Code of Military Justice: 


(1) Judge Advocates except when serving on Boards of 
Review shall be rated for efficiency by Judge Advocates. When 
serving as members of Boards of Review they shall be rated by the 
Secretary of Defense. 


(2) Except in time of war no person shall be tried for 
murder, rape, larceny or other civilian-type offense, if prior 
to arraignment civil authorities request accused for civilian trial 
for a substantially similar offense. 


(3) The law officer rather than the senior member of 
a court-martial shall preside over all proceedings of general 
and special courts-martial (except when closed for deliberation 
or vote) and shall control and direct the conduct of all pro- 
ceedings. He cannot assist the court in putting the findings in 
proper form. 


(4) A special court-martial is not authorized to adjudge 
any type of discharge. 
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(5) In a summary court-martial the Summary Court Officer 
must be a lawyer certified as a law officer and the accused must be 
provided a defense counsel if he so requests. 


(6) The law officer shall determine the relevancy and 
validity of challenges for cause and the court will not vote on 
such challenges. The law officer's ruling on & motion for a finding 
of not guilty is final. 


(7) The Court of Military Appeals may affirm only such 
findings of guilty as it finds correct in law and fact and determines, 
on the basis of the entire record, should be approved. In consider- 
ing the record, the Court may weigh evidence, judge credibility of 
witnesses, and determine controverted questions of fact, recognizing 
the trial court saw and heard the witnesses. 


* 
% % * 
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Armed Services Lawyers 


The House of Delegates of the American Bar Association was 
informed by Chairman John P. Bracken that the Committee on Lawyers 
in the Armed Forces has been asked to prepare, for the Department 
of Defense, a "package program" of legislation outlining what is 
needed to give lawyers in the Navy, Army and Air Force professional 
recognition. The proposals, now under study, will be submitted to 
the House of Delegates for approval at its midyear meeting in February 
and to Congress at its next session. The Committee also reported that 
the Secretary of the Navy had directed that legislation be prepared 
to establish a Judge Advocate General's Corps for the Navy. 


(See Vol. 4, No. 9, American Bar News) 
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Collector's Item 


Because a number of requests for the first issue of the Bulletin 
(Volume I, Number 1, March 1959) have been received, it will be 
appreciated if persons or organizations having surplus copies of 
the issue will forward them to: Special Activities Group, OTJAG, 

Hq USAF, the Pentagon, Washington 25, D. C. ;. 
1 





RECENT COURT DECISIONS 
EN ABER eg 


Release Of The Government From Liability For Death Or Injury Of 
Passengers In U.S. Aircraft 


Some of the personnel categories authorized to travel on mili- 
tary aircraft by Air Force Regulation 76-6 (11 June 1953) are requir- 
ed by paragraph 14 of that regulation to sign a "release", whereby in 
consideration of the permission to take the flight they "remiss, 
release and forever discharge the Government of the United States.. 
from any and all claims, demands, actions or causes of action, on 
account of my death or on account of any injury to me or my prop- 
erty...." The legal effect of this "release" has now been passed 
upon twice by the federal district courts. 


In Friedman v. Lockheed Aircraft Corporation and the United 
States, 138 F. Supp. 530 (E.D. N.Y. 1956), the plaintiff's intestate, 
a writer, had been invited to ride as a guest on a demonstration 
flight which resulted in a crash and his death. The United States, 

a defendant to the action, moved for summary judgment based on rights 
obtained under a "release" substantially identical to that required 
by AFR 76-6 (11 June 1953). The court decided that the so-called 
"release" was not a release at all, but a covenant not to sue. It 
further decided that such a covenant "would bar the action to recover 
damages for wrongful death unless it was the result of willful, 
wanton or gross negligence on the part of the Government." A covenant 
not to sue for the latter would be violative of public policy. The 
court concluded that the effectiveness of the "release" could not be 
determined without a trial of negligence issue. On 31 March 1959 
final decision in favor of the defendants was rendered. (Page 279; 
U.S. Attorney Bulletin, 8 May 1959). 


In Rogow v. United States, 173 F. Supp. 547 (S.D. N.Y. 1959), 
the decedent was also a writer who perished in a crash. He was engaged 
by a contractor to prepare a script for a recruiting film which the 
contractor was producing for the Air Force pursuant to contract. The 
decedent agreed to travel to various training centers by military 
aircraft although the United States had agreed to pay for commercial 
air travel costs. It was during the course of one of these flights 
that decedent met his death. The court concluded that the "release", 
which it thought better termed a covenant not to sue, executed by 
decedent pursuant to AFR 76-6 (11 June 1953) was unenforceable. How- 
ever, the ground for the rejection of the "release" was not the degree of 
negligence, but the fact that the flight was not a gratuitious benefit 
conferred on the plaintiff's intestate. Because the court found that 


he 





the flight in a military aircraft was clearly in the best interest 
of the Air Force in that it helped to provide plaintiff's intestate 
with material for his script, it held that enforcing the release 
under the circumstances would be violative of the public policy of 
the State of New York. 


The court did not mention Friedman in its decision, nor did it 
state that proof of defendants willful, wanton or gross misconduct 
was necessary in order to overcome the release signed by plaintiff's 
intestate. Although the results differ in Friedman and Rogow, the 
two cases are distinguishable, and should not be viewed as necessar- 
ily inconsistent. In Friedman the Air Force conferred a gratuitous 
benefit on the decedent whereas in Rogow the Air Force benefited 
from decedent's use of military aircraft. 


It should be particularly noted that in each case the decision 
was based upon an interpretation of New York Law. Therefore neither 
case should be considered as a precedent in the event the validity 
of the release set forth in paragraph 14 of AFR 76-6 (11 June 1953) 
should be questioned in a jurisdiction other than New York. In all 
cases, the law of the jurisdiction involved should be examined to 
determine whether or not releases, or covenants not to sue are 
considered valid, and if so, under what circumstances. 


There appears to be a split of authority in the United States 
regarding the validity of anticipatory releases executed by gratuitous 
passengers exempting carriers from liability for negligence causing 
injuries to the person of the releasor. Many states uphold the validi- 
ty of such releases, at least where the negligent action is not wanton 
or willful in character, on the ground that the carrier was under no 
duty to transport the gratuitous passenger. In other jurisdictions 
however, it has been held, on public policy grounds, that even where 
the passenger received a gratuitous benefit, the carrier cannot 
stipulate against liability for negligence. 10 Am. Jur. 119, Carriers 
§1144. However, since the Air Force is not a common carrier, its 
liability should not be determined by all standards which apply to 
such carriers. 


The court decisions clearly show that the releases required by 
AFR 76-6, may, in appropriate cases, be of considerable importance to 
the government in its defense against tort suits similar to those 
discussed above. It is also clear that government interests will be 
best protected by making certain that releases are executed, prior to 
flight in military aircraft, in all instances when such releases are 
required by AFR 76-6 and AFR 76-A (9 Sep 54). 
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ASSIGNMENT POLICIES 


In view of inquiries from Judge Advocates in the field, the 
following specific assignment policies established by The Judge 
Advocate General are republished and discussed for the informa- 
tion and guidance of all concerned: 


a. When an officer has served one tour in an overseas area, 
his next overseas tour will not be in the same area unless the 
officer possesses specific qualifications which would require his 
reassignment to the same general area. In other words, an officer 
whose last tour was in Europe will not be reassigned to Europe for 
his next overseas tour unless military requirements dictate other- 
wise. Therefore, overseas preferences should be stated in terms 
of the theater for which eligible, otherwise The Judge Advocate 
General is left without guidance when an individual officer comes 
up for reassignment. 


b. Requests for extensions in overseas areas will not be 
approved if the total time outside the United States will exceed 
four years. 


c. When an officer has served his last tour in an undesirable 
overseas area (one where his dependents were not authorized to join), 
his next overseas assignment normally will be to a desirable area 
(one where his dependents can join). 


d. Assignments will be made both in the United States and 
overseas as nearly in accordance with personal desires as military 
requirements will permit. Therefore, it is necessary that The Judge 
Advocate General have available as much information as to personal 
desires and circumstances, as possible if full consideration is to 
be given to each individual case. Since first choices in the 
United States many timeBS cannot be honored, second and third choice 
in other geographical areas are equally important. Repeated tours 
to the so-called "highly desirable" geographical areas in the 
United States cannot be expected out of fairness to others express- 
ing the same preferences. 


e. An integrated roster of the Judge Advocates stationed in 
the United States is maintained in the Office of the Judge Advocate 
General. This roster is kept by grade and foreign service dates. 
To facilitate forecasting and to insure equitable treatment for 
all, vulnerability for overseas is determined by the grade held 
by the officer at the time that the particular forecast is released 
for publication. 
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Voluntary applications for overseas duty are not accepted 


for other than undesirable areas where a short tour is in effect. 


BYERS, William N. 


BIRDSONG, Samuel E. 


ENSLEY, John J. 
FARNELL, Edgar P. 


FARRELL, Thomas D 


HARRIS, Lawrence A. 


BRINSON, Alfred C. 


BROOKS, William W. 


ELLS, David E. 


JICHA, William P. 


LANGDELL, Samuel F. 


WORDEN, John C. 


LIEUTENANT COLONELS 


MATS, IADF 
APO 81, NY, NY 


MAJORS 
Hq USAF, OTJAG 
Washington, DC 
SAC, 806th Cmbt Supp Gp 
Chennault AFB, La 
MATS, 1611th AB Gp 
McGuire AFB, NJ 
AU, Hq AU 
Maxwell AFB, Ala 


Amended Assignments 


MATS, 1501st AB Gp 
Travis AFB, Calif 


CAPTAINS 
Recallee 
Direct Appointee 
SAC, 11th Cmbt Supp Gp 
Altus AFB, Okla 
Recallee 
Direct Appointee 


Recallee 


FIRST LIEUTENANTS 


Recallee 


APPROX. 
MONTH 


ATC, Keesler TT Cen 
Keesler AFB, Miss 
ATC, Keesler TT Cen 
Keesler AFB, Miss 
MATS, IADF 

APO 81, NY, NY 
PACAF, Hq PACAF 
APO 953, SF, Calif 


USAFE, 7272d AB We 
APO 231, NY, NY 


Cancelled 


CONAC, 14th AF, Robins ASAP 
AFB, Ga. 

CONAC, 2347th AB Gp 
Long Beach Muni Apt, 
Cal 

USAFSS, 6920th Sec Wg 
APO 915, SF, Calif 
ARDC, AFMDC 

Holloman AFB, NMex 
ADC, 32 Ftr Gp 

Minot AFB, N Dak 

ATC, 3550th Fly Tng Wg Nov 59 
Moody AFB, Ga 


Nov 59 


Jan 60 
ASAP 


Nov 59 


ARDC, 320lst AB We 
Eglin AFB, Fla 





ASSIGNMENTS 


APPROX. 
FROM TO MONTH 


FIRST LIEUTENANTS (CONT 'D ) 


CALLAHAN, John P. Direct Appointee MATS, 1405th AB Weg Nov 59 
Scott AFB, I11 
DEAN, George G. ATC, 3550th Fly Tng Wg AMC, AMFEA Dec 59 
Moody AFB, Ga APO 10, NY, NY 
FULLER, Gary F. Direct Appointee AMC, Memphis AF Depot Nov 59 
Mallory AF Stn, Tenn 
GALLUP, Daniel SAC, 823d Cmbt Supp Gp USAFSS, 6950th Radio Gp Dee 59 
Homestead AFB, Gla Mobile, APO 193, NY, NY 
GOLDSTEIN, Michael Direct Appointee SAC, 4080th Cmbt Supp Nov 59 
Gp Laughlin AFB, Tex 
GOLLAHER, Larry Direct Appointee SAC, 4238th Cmbt Supp Nov 59 
Gp, Barksdale AFB, La 
HARE, William R. AU, 3800th AB Wg PACAF, 6000th Supp Wg Mar 60 
Maxwell AFB, Ala APO 925, SF, Calif 
HEBINEK, Bernard L. Direct Appointee USAFSS, Hq USAFSS Nov 59 
San Antonio, Tex 
HERZ, Gerald Direct Appointee SAC, 4126th Cmbt Supp Nov 59 
Gp Beale AFB, Calif 
LOCKHART, Thomas G. Direct Appointee SAC, 702d Strat Msl Wg Nov 59 
Presque Isle AFB, Maine 
MARNER, David L. Direct Appointee ATC, 3505th Plt Tng Wg Nov 59 
Greenville AFB, Miss 
PHILLIPS, Richard W. Direct Appointee MATS, 1405th AB Weg Nov 59 
Scott AFB, I11 
RUFFOLO, Anthony J. Direct Appointee SAC, 4082d Strat Wg Nov 59 
APO 677, NY, NY 
SECKINGER, William H. Direct Appointee ATC, Sheppard TT Cen Nov 59 
Sheppard AFB, Tex 
SHREVE, Larry W. Direct Appointee ATC, 3615th Plt Tng Wg Nov 59 
Craig AFB, Ala 
SIDORAN, Paul. Direct Appointee SAC, 42d Cmbt Supp Gp Nov 59 
Loring AFB, Maine 
STIRK, John J. ATC, Chanute TT Cen SAC, 3970th Cmbt Supp Mar 60 
Chanute AFB, Ill Gp, APO 283, NY, NY 
SUBER, Walter S. Jr. Direct Appointee SAC, 4347th Cmbt Supp Nov 59 
Gp, McConnell AFB, Kans 
ZERILLA, Sam P. Direct Appointee ATC, 3550th Fly Tng Wg Nov 59 
Moody AFB, Ga. 
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ASSIGNMENTS 


FROM TO 


FIRST LIEUTENANTS (CONT 'D ) 


Amended Assignments 


BREGER, Robert A. Recallee SAC, 408lst Strat Wg Cancelled 
APO 864, NY, NY 

FAY, Elvir A. Direct Appointee SAC, 4083d AB Weg Sep 59 
APO 23, NY, NY 

JAMESON, James W. SAC, 4080th CS Gp PACAF, 6020th AB Sq Cancelled 

Laughlin AFB, Tex. APO 73, SF, Calif 

KELSEY, Irving J. Direct Appointee MATS, IADF, APO 81, Nov 59 
NY, NY 

O'CONNELL, Edward H. Direct Appointee ATC, Lackland Mil Tng Sep 59 
Cen, Lackland AFB, Tex 

POWERS, William J. Jr. Direct Appointee 4O81lst Stret Wg Nov 59 
APO 864, NY, NY 


SECOND LIEUTENANTS 


BIDWELL, James T. Jr. SAC, 4130th Cmbt Supp 
Gp Bergstrom AFB, Tex 
MILLER, Richard S. TAC, 464th AB Gp 
Pope AFB, N. C. 
WILLISSON, Robert E. ATC, Lackland Mil Tng 
Cen, Lackland AFB, Tex 


Amended Assignments 


ANDERSON, Larry J. SAC, 818th Cmbt ‘Supp Oct 59 
Gp, Lincoln AFB, Nebr 

EYERMAN, Francis J. SAC, 4347th Cmbt Supp Cancelled 
Gp McConnell AFB, Kans 

FRIEDMAN, Joseph ATC, Lackland, Mil Tng Cancelled 
Cen, Lackland AFB, Tex 

MALESOVAS, Jerry L. SAC, 4130th Cmbt Supp Cancelled 
Gp, Bergstrom AFB, Tex 

MELTON, Robert D. TAC, 836th AD Cancelled 
Langley AFB, Va. 
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